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The last 18 months have proved to be a turbulent time for most employers with the effects of 
the ongoing COVID 19 Pandemic bringing many challenges for Employers in how to effectively 
manage the pandemic and its after effects within the workplace.  The ongoing challenge of 
dealing with COVID 19 seems set to continue especially in relation to the issue of COVID 19 
Vaccinations in the workplace.
In recent weeks there seems to be an increasing momentum around information, miss 
information and to be quite frank panic by Employers and Employees on how the issue of 
Vaccines and in particular the issue of mandatory vaccines in the workplace should be dealt 
with.  

The objective of this article is to provide information to Employers on the legal aspects of 
COVID 19 Vaccinations in the workplace and dispel some of the myths and hype that I have 
personally witnessed in this regard especially on Social -Media.   
As we are all aware the Governments roll out of the COVID 19 Vaccination programme was 
initially slow to be implemented and roll out was based on eligibility defined by age.  As of 1st 
September 2021, anyone from the age of 18 upwards is eligible to register for a free COVID 19 
vaccination if they so wish.  This obviously means that the majority of those that live in South 
Africa are able to participate which in turn means that the majority of employees are eligible 
thus increasing the awareness and concern around the issue of vaccines in the workplace.



Introduction

On June 11th the Department of Employment and Labour issued an updated 
Consolidated Direction on Occupational Health and Safety (Directive) in which it expressly 
permits an employer to implement a mandatory workplace vaccination policy subject to 
specific guidelines.  The most important aspect that employers should take from this is the 
words ‘’specific guidelines’’ that I cannot highlight or stress enough!  The media do not 
seem to focus on the details of these specific guidelines which if practiced and applied 
correctly will ensure that any decisions to apply such a policy are not unilaterally applied 
without following a detailed set of guideline and considerations.  There is no doubt in the 
months to come that we will start to see labour law cases and judgments in this regard and 
until that time I would advise employers to act with caution.
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Roll out plan for implementing Mandatory Vaccination programme

The following steps should be taken as part of the process in implementing a Mandatory 
Workplace Vaccination Program:

 

How to deal with employees that refuse to be vaccinated

There are 3 reasons why employees may refuse to be vaccinated namely the following:

1. Based on their Constitutional Rights – Section 12 (2)  of the Constitution of South Africa 
provides that every person has the right to bodily and psychological integrity, which includes 
the right to make decisions concerning reproduction; to security in and control over their 
body; and not to be subjected to medical or scientific experiments without their informed 
consent. Section 12(2) makes it evident that every person has the right to make decisions on 
health and medical interventions and treatment, which would include the acceptance or 
rejection of the vaccine.
2. Medical Objections and Safety Concerns – Employees who maybe in high-risk categories 
who may suffer an adverse effect from receiving a vaccine or those with a compromised 
immune system may object to being vaccinated.  In this case further investigation with the 
Employers consent can be requested from a Medical Practitioner and if reasonable 
accommodation can be made then this person may be able to be exempted from the 
Mandatory vaccination program.
3. Religious, Cultural or philosophical objections- Employees may object to being vaccinated 
if it is felt to be in conflict with their religious or philosophical beliefs regarding vaccinations. 

If an employee objects to being vaccinated on any one of the above grounds an Employer 
should:

1. Consult with them which may include educating them further on the Vaccination using 
reliable material and information.
2. Allow them the opportunity to consult further with a health and safety representative, 
worker representative or representative trade union.
3. Refer (with consent)  the employee for further medical evaluation if there is a medical 
contraindication indicating that they should not be vaccinated.
4. If necessary, take steps to reasonably accommodate the employee in a position that does 
not require the employee to be vaccinated or if possible make an adjustment to their working 
practices/conditions that permits the employee to work off site, outside of normal hours, 
allocate an office or if contact with others cannot be limited include a requirement to wear a 
N95 mask.  All reasonable alternatives should be consider to allow the employee to remain in 
employment.

If after following the above points an employee continues to refuse to be vaccinated then it 
maybe possible to dismiss based on Operational Requirements (retrenchment) or Incapacity if 
refusal is based on medical grounds.  Employers should however proceed with extreme 
caution and would be advised or obtain further HR legal Advice and guidance before any 
possible dismissal takes place.

Impact of POPI on Mandatory Vaccination Program

The recently implemented provisions within The POPI Act will apply when requesting 
employees or potential employees to make disclosures regarding their medical or vaccination 
history. Such information would constitute special personal information for the purposes of 
POPI and therefore full consent by the employee must be given.
Where an employer directs an employee for medical evaluation to ascertain if they do indeed 
have a basis for rejecting a vaccine based on medical grounds the Employer must obtain their 
express consent to obtain medical information as well as consent to receive the contents and 
results of such medical evaluation.
The Directive allows an employee to be paid for time off to be vaccinated provided they are 
able to produce proof of such vaccination.  The Employer must ensure that the consent 
related to this disclosure has been obtained prior to storing and processing such information.

Impact of Employment Equity Act 55 of 1998 (EEA) on Mandatory Vaccination 
Programmes.
Section 7 of the EEA prohibits medical testing of employees except in the following instances:
- Where legislation permits or requires testing: or
- It is justifiable in terms of medical facts, social policy, employment conditions, the fair 
distribution of employee benefits or the inherent requirement of the job.
Medical testing refers to both a test or an inquiry to confirm whether an employee has a medical 
condition and the directive itself permits such a program and therefore section 7 does not 
prohibit a mandatory workplace vaccination program. 

Conclusion

As with any change in terms and conditions or issues within the workplace the key to successful 
implementation is communication and transparency and it is always better for Employers to 
strive to obtain voluntary agreement or consent rather than compel people to comply as this 
could lead to disharmony and further Industrial Relations issues in the workplace.
As we are all aware how to deal with COVID 19 in any environment  is an ever evolving process 
of which there is no doubt that we will see case law and further amendments via Directives that 
will cause us to further amend and develop our current working practices.
Author
Published by Rachel Manzie who is a Director at HR EZ4U and who is a Chartered HR 
Professional member of the South African Board of People Practices and has over 20 years of 
providing HR Advice to a variety of clients.

Disclaimer

The content of this article is the intellectual property of HR EZ4U. You may not reuse, reprint or 
reproduce the contents of this fact sheet without our written consent.  All information written is 
merely for educational and informational purposes.  It is not intended as a substitute for 
professional advice related to your specific workplace.  Should you decide to act upon the 
information in this article you do so at your own risk.
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Step 1 Pros and Cons to be reviewed in a Risk Assessment from an Operational 
Perspective

• Consider the nature of your business i.e., is there a requirement for 
employees to travel overseas? Is your business within the service sector 
where employees are in contact with numerous customers etc. which 
makes the potential to contract COVID 19 greater than being confined to 
a more controlled office environment? I.e., consider the level of risk 
exposure and identify high contact activities.
• What have the rates of Covid 19 infections and deaths been in the 
workplace and the impact of this on your business operations.
• What are the demographics in your workplace do you have a larger 
than average number of people with co morbidities or older people that 
are at greater risk of serious illness from COVID 19?
• If no mandatory vaccination programme was in place, would it inhibit 
your business in any way.
• Consider the necessity of mandatory vaccines vs the effectiveness of 
mitigating measures already in place.
• Consider the implications if clients/customers or vendors require 
mandatory vaccination
• Consider the number of employees with religious, cultural and or 
medical objections to vaccination.
• Consider if there are any collective agreements in place dealing with 
the issue of mandatory vaccines. 

• Within 21 days 
of directive (by 2nd 
July) an Employer is 
required to update 
their risk assessment 
to determine if it 
intends to 
implement a 
mandatory 
Vaccination Policy

• Per position consider what alternatives/control measures can be put in 
place or existing measures enhanced. For example, feasibility of 
continuing to work from home, splitting shifts so that half work from 
home for 2 days and then the other half work in the office, re-organising 
meal breaks so people are limited to social contact, Rearranging working 
areas, providing offices to those with co-morbidities to limit contact with 
people etc.

Step 2 As part of the risk 
assessment look at 
each job role to 
evaluate risks of 
exposure per 
position.

CONSIDERATIONSSTEP ACTION 
REQUIRED
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• As with any change in terms of conditions communication is key.
• Most employers have embarked on communicating how best to 
manage COVID 19 in the work place but before determining that a 
mandatory vaccination programme is necessary it is a good ideal to 
inform employees on the benefits of COVID 19 Vaccinations.  There are a 
lot of myths and miss information around these vaccines which has left 
many employees confused and don’t know where to seek reliable 
information.
• After completing information sessions on the vaccine, it may be a 
good idea to ask employees to complete a survey asking if they would be 
willing to take the vaccination this will give the company a good idea of 
the level of buy-in or resistance that they may encounter.

Step 3 Educate Employees 
on Covid 19 and 
Covid 19 
vaccinations

• Throughout the process Employers are required to consult on the risk 
assessment and COVID Plan with any representative Trade Union and any 
Occupational Health and Safety Committee or in the absence of such a 
committee a health and safety representative as designated in terms of 
the Occupational Health and Safety Act.

Step 4 Consultation

• If Mandatory Vaccination programme is implemented every relevant 
employee should be notified of the following:

- Their obligation to be vaccinated as and when a vaccine becomes 
available. 
- There right to refuse to be vaccinated on Constitutional, religious or 
medical grounds.
- There right at their request to consult with a health and safety 
representative, worker representative of trade union official.
• It is a good idea to develop a Mandatory Covid 19 Vaccination policy 
to ensure consistency in application and that all employee receive the 
same information. As a minimum the policy should include the 
employers’ obligations as follows:
- Assistance with registration on the Governments Electronic Vaccine 
Data System Registration Portal
- If reasonably practical transport to and from the vaccination site.
- Paid time off to be vaccinated during working hours, some employees 
allocate Fridays as a day when employees can go for a vaccination as if 
they do have any adverse effects to the vaccination, they have the 
weekend to recover.
- Paid sick leave if an employee suffers any adverse effects from the 
vaccination and is unable to attend work.
- Employers can request a copy of vaccination certificate as a 
replacement for a doctor’s certificate if an employee is sick following their 
vaccination.
• If an employee refuses to be vaccinated on the grounds of 
constitutional, medical or religious grounds the employer should counsel 
the employee and if requested allow the employee to seek guidance 
from a Health and Safety representative, worker representative or Trade 
Union official and or refer the employee for further medical evaluation 
should there be a medical contraindication as to why they should not be 
vaccinated.
• If after following the above the employee continues to refuse the 
employer should consider steps to reasonably accommodate an 
employee that refuses to be vaccinated.

Step 5 If no mandatory 
vaccination 
programme is found 
to be necessary then 
the process will be 
complete after step 
4.

Implementation of 
Mandatory 
Vaccination 
Programme if 
deemed to be 
required.
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worker representative or representative trade union.
3. Refer (with consent)  the employee for further medical evaluation if there is a medical 
contraindication indicating that they should not be vaccinated.
4. If necessary, take steps to reasonably accommodate the employee in a position that does 
not require the employee to be vaccinated or if possible make an adjustment to their working 
practices/conditions that permits the employee to work off site, outside of normal hours, 
allocate an office or if contact with others cannot be limited include a requirement to wear a 
N95 mask.  All reasonable alternatives should be consider to allow the employee to remain in 
employment.

If after following the above points an employee continues to refuse to be vaccinated then it 
maybe possible to dismiss based on Operational Requirements (retrenchment) or Incapacity if 
refusal is based on medical grounds.  Employers should however proceed with extreme 
caution and would be advised or obtain further HR legal Advice and guidance before any 
possible dismissal takes place.

Impact of POPI on Mandatory Vaccination Program

The recently implemented provisions within The POPI Act will apply when requesting 
employees or potential employees to make disclosures regarding their medical or vaccination 
history. Such information would constitute special personal information for the purposes of 
POPI and therefore full consent by the employee must be given.
Where an employer directs an employee for medical evaluation to ascertain if they do indeed 
have a basis for rejecting a vaccine based on medical grounds the Employer must obtain their 
express consent to obtain medical information as well as consent to receive the contents and 
results of such medical evaluation.
The Directive allows an employee to be paid for time off to be vaccinated provided they are 
able to produce proof of such vaccination.  The Employer must ensure that the consent 
related to this disclosure has been obtained prior to storing and processing such information.

Impact of Employment Equity Act 55 of 1998 (EEA) on Mandatory Vaccination 
Programmes.
Section 7 of the EEA prohibits medical testing of employees except in the following instances:
- Where legislation permits or requires testing: or
- It is justifiable in terms of medical facts, social policy, employment conditions, the fair 
distribution of employee benefits or the inherent requirement of the job.
Medical testing refers to both a test or an inquiry to confirm whether an employee has a medical 
condition and the directive itself permits such a program and therefore section 7 does not 
prohibit a mandatory workplace vaccination program. 

Conclusion

As with any change in terms and conditions or issues within the workplace the key to successful 
implementation is communication and transparency and it is always better for Employers to 
strive to obtain voluntary agreement or consent rather than compel people to comply as this 
could lead to disharmony and further Industrial Relations issues in the workplace.
As we are all aware how to deal with COVID 19 in any environment  is an ever evolving process 
of which there is no doubt that we will see case law and further amendments via Directives that 
will cause us to further amend and develop our current working practices.
Author
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providing HR Advice to a variety of clients.

Disclaimer

The content of this article is the intellectual property of HR EZ4U. You may not reuse, reprint or 
reproduce the contents of this fact sheet without our written consent.  All information written is 
merely for educational and informational purposes.  It is not intended as a substitute for 
professional advice related to your specific workplace.  Should you decide to act upon the 
information in this article you do so at your own risk.



Introduction

On June 11th the Department of Employment and Labour issued an updated 
Consolidated Direction on Occupational Health and Safety (Directive) in which it expressly 
permits an employer to implement a mandatory workplace vaccination policy subject to 
specific guidelines.  The most important aspect that employers should take from this is the 
words ‘’specific guidelines’’ that I cannot highlight or stress enough!  The media do not 
seem to focus on the details of these specific guidelines which if practiced and applied 
correctly will ensure that any decisions to apply such a policy are not unilaterally applied 
without following a detailed set of guideline and considerations.  There is no doubt in the 
months to come that we will start to see labour law cases and judgments in this regard and 
until that time I would advise employers to act with caution.
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Roll out plan for implementing Mandatory Vaccination programme
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Workplace Vaccination Program:
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